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I. OVERVIEW 
 

On May 53."4235."vjg"Dqctf"kuuwgf"c"fgekukqp"fgp{kpi"W0U0C0"Fcyiu." Kpe0Óu"*ÐWUC"

FcyiuÑ" qt" ÐrgvkvkqpgtÑ+"Oqvkqp" hqt"Uwooct{" Lwfiogpv" cpf" uwurgpfgf"rtqeggfkpiu" kp" vjku"

cancellation regarding Registration No. 3842092 *vjg" cnngigf" ÐIFQIIUÑ" octm+" rgpfkpi"

final disposivkqp"qh"vjg"ekxkn"cevkqp"dgvyggp"rgvkvkqpgt"cpf"Lcogu"Ucpfgtu"*ÐtgurqpfgpvÑ+"cpf"

Jeffrey Olian (attorney for the respondent).  

Petitioner submits this Request for Reconsideration and brief pursuant to 37 CFR § 

2.127(b) 

Respectfully, petitioner states that the Board erred in its decision because (i) 

respondent did not deny the salient allegations in the petition to cancel, (ii) respondent did not 

oppose any substantive arguments in the motion for summary judgment, and (iii) the unrelated 

issues and causes of action in the Nevada Litigation between Respondent and Petitioner are 

not dispositive of, and cannot have any bearing on this Board proceeding.  

 

II. LEGAL STANDARD 
 

Generally, the relevant standard for reconsideration, modification or clarification 

under 37 CFR § 2.127(b) is that, based on the facts before it and the prevailing authorities, the 

Board erred in reaching the order or decision it issued. The parties may not introduce new 

evidence or use the opportunity to reargue the points presented in the original motion. (TBMP 

§518).   
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III. ARGUMENT 
  

A. The Board erred in finding that the respondent denied the salient allegations in 
the petition to cancel. 

 
 Vjg" DqctfÓu" fgekukqp" kpfkecvgu" vjcv" vjg" tgurqpfgpv" fgpkgf" vjg" ucnkgpv" rqkpvu" kp" vjg"

petition cancel, however, a review of the Petition (Dkt 1) and the Answer (Dkt. 7) reveals that 

this judgment is in error, and, respondent in fact, repeatedly admitted the salient points in the 

petition.   

 Registrant has admitted that as of the relevant time, no product existed that carried the 

cnngigf"ÒGDOGGSÓ"octm in any form.  Since the mark was not being used in commerce, the 

registration must be cancelled.  The registration of a mark that does not meet the Ðuse in 

eqoogtegÑ"tgswktgogpv"d{"dgkpi"placed on the goods, or container for the goods, that are then 

sold or transported in commerce, is void ab initio. 15 U.S.C. § 1127; see also, Louisiana 

Athletics Down on the Bayou, L.L.C. v. Bayou Bowl Ass'n, CIV.A. 11-303-BAJ, 2013 WL 

2102354 (M.D. La. May 14, 2013). Here, respondent admits that there were no goods bearing 

the alleged GDOGGS mark. 

 Paragraph 29 of the Petition to Cancel states vjcv"ÐRtqfwevu"dgctkpi"vjg"IFQIIU"nqiq."

such as those depicted on Page 15 of the Specimen, did not exist, and were not used in 

commerce, on Sepvgodgt"3."422;"cu"enckogf"kp"vjg"uvcvgogpv"qh"wug"cpf"fq"pqv"gzkuv"vqfc{0Ñ 

(Petition to Cancel, Dkt. No. 1, at ¶ 29) In response, respondent admitted the allegation by 

uvcvkpi" ÐTgurqpfgpv" cfokvu" vjg" cnngicvkqpu" ugv" hqtvj" kp" Rctcitcrj" 4;" qh" vjg" Rgvkvkqp" hqt 

EcpegnncvkqpÑ"*TgurqpfgpvÓu"Cpuygt"vq"Rgvkvkqp"hqt"Ecpegnncvkqp."Fmv0"Pq0"9, at ¶ 29) 

 Paragraph 31 of the Petition to Cancel states vjcv"ÐQp"kphqtocvkqp"cpf"dgnkgh"pqpg"qh"
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products on any of the other pages of the published Specimen have ever been produced, and 

ygtg"pqv."cv"vjg"vkog"qh"vjg"vtcfgoctm"crrnkecvkqp."dgkpi"wugf"kp"eqoogteg0Ñ"*Fmv0"Pq0"3, at ¶ 

31)  In response, respondent admitted vjg" cnngicvkqp" d{" uvcvkpi." ÐTgurqpfgpv" cfokvu" vjg"

allegations set forth in Paragraph 31 of the Petition for Cancellcvkqp0Ñ"*Fmv0"Pq0"9, at ¶ 31) 

 Paragraph 32 of the Petition to Cancel states<"ÐNkmg"vjg"htcwfwngpv"oqem-ups depicting 

RgvkvkqpgtÓu"hqqvygct." vjgug"qvjgt"ctvkuv"tgpfkvkqpu"rwtrqughwnn{"qduewtg"vjg"qtkikpcn"dtcpf"kp"

order to display the GDOGGS logo and are deliberate fabrications of goods that did not exist 

kp"eqoogteg"cv" vjg" vkog" vjg"uvcvgogpv"qh"wug"ycu"uwdokvvgf."cpf"fq"pqv"gzkuv" vqfc{0Ñ" (Dkt. 

No. 1, at ¶ 32) In response, respondent admitted the salient part of this allegation by stating, 

ÐRespondent admits that the products represented by the mock-ups in the Specimen did not 

exist at the time of the statement of use was filed and do not exist today, but denies the 

balance of the allegations set forth in Paragraph 32 of the Petition for Cancellation.Ñ"*Fmv0 No. 

7, at ¶ 32) 

 The record before the Board clearly demonstrates, by respondentÓu own admissions 

that his alleged mark was not being used in commerce at the time of the application or the 

statement of use, and the goods depicted in the statement of use did not actually exist, and 

therefore Registration No. 3842092 for the alleged mark GDOGGS must be cancelled. 

 

B. Respondent did not oppose any substantive arguments in the Motion leaving 
respondents admissions of record as the only material before the Board for 
consideration. 

 
 Respondent only opposed the motion for summary judgment on the basis that it was 

premature and failed to address even a single substantive argument. In the face of 
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tgurqpfgpvÓu"cfokuukqpu"qh"pqp-use, already of record, it is an error for the Board to not view 

this failure to respond as a concession of the arguments.  37 C.F.R. § 2.127(a) *Ð000"a brief in 

response to a motion shall be filed within fifteen days from the date of service of the motion 

unless another time is specified by the Trademark Trial and Appeal Board, or the time is 

extended by stipulation of the parties approved by the Board, or upon motion granted by the 

Dqctf." qt" wrqp" qtfgt" qh" vjg" Dqctf0Ñ+" emphasis added. See also, Cent. Mfg. v. Surgical 

Navigation Technologies, Inc., 92 F. App'x 789 (Fed. Cir. 2004) (Opponent to trademark 

application was deemed to have conceded applicant's allegations and arguments by failing to 

respond to applicant's motion for summary judgment.); Chesebrough Pond's, Inc. v. Faberge, 

Inc., 618 F.2d 776, 780 (CCPA 1980) (affirming the Board's decision to treat a motion for 

summary judgment as conceded when the non-moving party failed to file a brief in 

opposition). 

 PetitionerÓu procedural error in failing to make a more formal, separate, initial 

disclosure, beyond the full attachments to the Petition to Cancel (Dkt. No. 1, Exhibits 1-11) 

served on respondent has been remedied and should not serve to bar this Board from 

consideration of the operative admissions of record, and the lack of any substantive argument 

in opposition.  PgvkvkqpgtÓu"eqwpugnÓu"qxgtukijv" impacts nothing more than the timing of this 

Motion, since it can be refilled at any time.  And, because each and every one of petitioners 

disclosures were actually delivered to respondent prior to the filing of the Motion, respondent 

suffered no prejudice that Trademark Rule 2.127(e)(1) was designed to prevent.  In contrast, 

rgurqpfgpvÓu" hcknwtg" vq" tgurqpf to the substantive arguments in the Motion, given 

tgurqpfgpvÓu"admissions of non-use already in the record, is fatal to tgurqpfgpvÓu"tgikuvtcvkqp"

as a matter of law, and the Motion should be considered conceded.  
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C. The unrelated issues and causes of action in the Nevada Litigation between 
Respondent and Petitioner is not dispositive of this Board proceeding and cannot 
have any bearing on this Board proceeding.  

 

 The Board correctly recognized that petitioner and respondent (and tgurqpfgpvÓu 

attorney) are parties to a civil action in the Eighth Judicial District Court of Clark County, 

Nevada *ÐPgxcfc" NkvkicvkqpÑ+0" " Trademark Rule 2.117(a) permits suspension of a Board 

Proceeding when Ð... parties to a pending case are engaged in a civil action or another Board 

proceeding which may have a bearing on the case.Ñ 

 However, the Nevada Litigation involves vjg"cnngigf"wug"qh"ÐkfgcuÑ"cpf"ÐeqpegrvuÑ"vjcv"

do not include the any allegation of use or misuse of respondentÓs alleged GDOGGS mark or 

any other trademark theory.  On no page of the Complaint in the Nevada Litigation is there any 

allegation of trade mark misuse, right to use a trademark or any dispute over the ownership of a 

trademark registration. Absent one of these contested points the Nevada Litigation can have no 

bearing on the outcome of these Board proceedings. 

 The primary statement of alleged liability in the Nevada Litigation can be found in 

Paragraph 44 of the Complaint (Dkt. 1, Exhibit 4, at ¶ 44).  The Complaint alleges only design 

ideas and concepts related to ventilated holes in shoes, the use of a multi-color shoe line, the 

hcev"vjcv"vjg"ujqgu"oc{"dg"eqpukfgtgf"Ðoqtg fashionable,Ñ and the placement and orientation of 

rgvkvkqpgtÓu DAWGS logos *pqv" tgurqpfgpvÓu" cnngigf" ÐIFQIIUÑ" octm+.  None of these 

allegations are related in any way to respondents alleged GDOGGS mark, or could possibly be 

determinative of, or have any bearing on, this Board proceeding. 

 Respondents agree that the Nevada Litigation is unrelated.  Paragraph 6, of 
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tgurqpfgpvÓu"Oqvkqp"hqt"Gzvgpukqp"qh"Vkog"vo Answer uvcvgu."ÐPetitioner and Respondent are 

currently engaged in other litigation unrelated to the Registration000Ñ"*Fmv0"Pq0"6."at ¶ 6)   

 Further the Nevada Litigation contains six causes of action none of which are capable 

of having any bearing on this Board proceeding. The first two causes of action (Contractual 

Breach of a Non-Disclosure Agreement and Contractual Breach of the Implied Covenant of 

Goof Faith and Fair Dealing) relate to an alleged contract and contractual damages unrelated 

to whether or not respondent ever had products in commerce bearing his alleged GDOGGS 

mark.  The third cause of action alleges the Statutory Misappropriation of a Trade Secret. A 

trademark registration, or a mark on goods, whether or not registered, cannot meet the 

definition of a Trade Secret under the Uniform Trade Secret Act.  The fifth claim for unjust 

enrichment is an action in equity that has no bearing on the registration of a trademark, or 

specifically whether respondent ever used the alleged mark GDOGGS in commerce.  The 

sixth claim is for the tort of conversion also cannot have any bearing on whether or not 

respondent ever had products in commerce bearing his alleged GDOGGS mark. 

 Only the fourth claim, unfair competition, which is the state law analog to an action 

under the Lanham Act, could possibly be construed as being a claim involving a trade mark 

issue, however, even this cause of action could not have any bearing on these cancellation 

proceedings.  No part of the complaint in the Nevada Litigation alleges that USA Dawgs used 

or misused the alleged GDOGGS mark.  No part of the complaint in the Nevada Litigation 

alleges likelihood of confusion, trademark dilution, passing off, contributory passing off or 

reverse passing off.  Respondent has already admitted that no products existed in commerce 

bearing the alleged GDOGGS mark (Dkt. No. 7, at ¶ 29), cpf" vjcv"ÐPq"rtqfwev"dgctkpi" vjg"

IFQIIU" octm" ycu" gxgt" rtqfwegf" d{" rgvkvkqpgt." qt" d{" cp{" qvjgt" rctv{" ykvj" rgvkvkqpgtÓu"
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nkegpug"qt" cwvjqtk¦cvkqp." hqt"wug" kp" eqoogteg0Ñ" *Fmv0"Pq0"3, at ¶28, admitted Dkt No. 7, at 

¶28).   

 No part of the Nevada Litigation concerns the alleged GDOGGS mark at issue in these 

cancellation proceedings. Neither petitioner nor respondent has requested a stay of these 

proceedings.  Respondents agree that the two actions are unrelated.  No part of the Nevada 

Litigation is capable of having any determinative effect or any bearing on these Board 

proceedings.  As a result no stay should issue and these proceedings should be permitted to 

proceed. 

 

IV. CONCLUSION 
 
  
 Based on the arguments and reasons above, Petitioner, U.S.A. Dawgs, Inc., 

respectfully tgswguvu" vjcv" vjku" Dqctf" tgeqpukfgt" kvu" fgekukqp" qp" rgvkvkqpgtÓu" Oqvkqp" hqt"

Summary Judgment. 

Date: June 21, 2013 

 Respectfully Submitted, 
 

 

Brian J. Elliott, Esq.  
4120 W. Windmill Ln, #106 
Las Vegas, NV 89139 
Tel.: (702) 260 Î 1060 
Fax:  (702) 260 Î 1606 
 
Counsel for Petitioner,  
USA Dawgs, Inc. 
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